N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

VI CTOR SEREDA,
CIVIL NO 4:03-cv-10431
Pl ai ntiff,

RULI NG GRANTI NG
DEFENDANT" S MOTI ON FOR
SUMVARY  JUDGMENT

VS.

BURLI NGTON NORTHERN SANTA FE
RAI LROAD COMPANY,

L . I T S R

Def endant .

In this wongful term nation action, plaintiff Victor
Sereda (“Sereda”) clains that he was di scharged fromhis job
as a track inspector for defendant Burlington Northern Santa
Fe Railroad Conpany (“BNSF”) in violation of an alleged |owa
public policy prohibiting retaliation against enpl oyees for
reporting their enployer’s railroad safety violations. The
conplaint!, originally filed in the lowa District Court for

Pol k County, was renoved to this court by BNSF based on

! Sereda’s conpl ai nt contai ned an additional claim
al l eging that he was di scharged because of a disability in
violation of the lowa Civil Rights Act, |lowa Code Chapter 216.
That cl aim has since been dism ssed with prejudice in
accordance with the parties’ stipulation. Fed. R Civ. P. 41,
(Clerk's #33.)



diversity of citizenship. See 28 U . S.C. 88 1332, 1441, and
1446. BNSF now noves for summary judgnent based on two
alternative grounds. First, BNSF argues that Sereda’ s state
wrongful discharge claimis preenpted by the whistlebl ower
protection remedy of the Federal Railroad Safety Act (“FRSA"),
49 U.S.C. 8§ 20109(c). Second, BNSF contends that even if the
FRSA does not preenmpt state common | aw cl ai ns, Sereda cannot
establish that lowa public policy protects whistleblowers from
retaliation.

Sereda resists BNSF's notion and noves the court to
certify the preenption and public policy questions to the |owa
Suprene Court pursuant to lowa Code Section 684A.1. See also
LR 83.1 (providing procedure for certification of question of
state law to hi ghest appellate court of the state.) BNSF
resists Sereda’s notion for certification. Both notions are
fully submtted and ready for ruling. For the reasons
articul ated below, the court will grant BNSF' s notion for
sunmary judgnment. Sereda’'s motion for certification wl
t herefore be dism ssed as noot.

BACKGROUND
The followi ng facts either are not in dispute or are

viewed in a |ight nost favorable to Sereda. Sereda began his



career with BNSF in 1973, and since that tinme has worked in
the Burlington, lowa area as a trackman, foreman, and nost
recently as a track inspector. (Def.’s App. at 002-04.)
Sereda’s track inspector duties required himto inspect the
railroad track and remedy defects, either by himself or with
assi stance from “section” workers - a team devoted to track
repairs in a particular geographic area. 1d. at 004-06.
Remedi al actions include manual |abor, such as raising joints
and replacing angle bars, and the issuance of orders, such as
an order to rempve a track fromservice. |d. at 006.

Back surgery in the early 1990s left Sereda with a
permanent lifting restriction of between 35 and 40 pounds.
Id. at 010, 086; (Pl.’s Suppl. App. at 858.) Neverthel ess,
Sereda was working at full duty in January 2001 when John
Rot ness becane his roadmaster and direct supervisor. (Pl.’'s
Suppl . App. at 799, 806, 809-10, 829, 836-38, 858.) Rotness’s
supervi sor was division engineer Rollie Roskilly, with whom he
had previously worked from 1977 to 1987 in a different BNSF
division. (Def.’s App. 052, 054.)

On Rotness’s first day of work, Sereda infornmed him about
def ective conditions on a curve near the Anmtrak depot in

Burlington. [d. at 810; (First Am Conpl. f 26.) Rotness
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told Sereda that the problem would be corrected. (Pl.’s
Suppl. App. at 811.) Sereda then told Rotness he had a
lifting restriction, but received no response. 1d.

Sereda continued to report track defects and hazardous
conditions near the Burlington depot throughout 2001. 1d. at
788, 834. The reports were passed on to Rotness and Roskilly,
as well as to other BNSF superiors and the Federal Railroad
Adm nistration (“FRA"). 1d. at 773-74, 788. In August of
2001, BNSF officials inspected the track near the Burlington
Ant rak depot and determ ned that it needed to be fixed soon.
Id. at 789-91. A few days |ater Roskilly expressed anger with
Sereda over his reports, telling him*“You nearly got ny butt
fired.” [d. at 830-35. Sereda contends that Roskilly was
angry because he and Rotness were criticized by the BNSF
officials for not having fixed the Burlington track problem
(First Am Conmpl. T 29.)

On Septenber 12, 2001, Sereda asked Rotness to send a
teamto performrepairs on track near Biggsville, Illinois.
(Def.’s App. at 091.) Rotness ordered Sereda to performthe
repairs hinmself and to use a hydraulic tanper for the job.
(Pl.”s Suppl. App. at 837-38.) When Sereda inforned Rotness

that the weight of the tanper exceeded his lifting
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restriction, Rotness replied that he was unaware of the
restriction and instructed Sereda to refrain from working
until he received the rel evant BNSF docunmentation. 1d. at
816, 837. Although Sereda provided Rotness a copy of his
lifting restrictions (Def.’s App. at 089-90) the very next
day, Rotness had already spoken to Roskilly about the
situation, and Sereda was i mredi ately placed on nmedical |eave.
Id. at 091;(Pl."s Suppl. App. at 818-21.) Despite the
permanent nature of his lifting restrictions, BNSF continues
to renew Sereda’s | eave of absence, effectively term nating
hi s enpl oyment short of outright dismssal. (Pl.’s Suppl.
App. at 712-14.)
SUMMARY JUDGMENT STANDARD

Sunmary judgnent is appropriate only when the record,
viewed in the |ight nost favorable to the nonnoving party,
presents no genuine issues of material fact and the noving
party is entitled to judgnent as a matter of law. Fed. R
Civ. P. 56(c). The burden is on the noving party to set forth
sufficient evidence to show there are no genui ne issues of
mat erial fact and that the nmovant is entitled to judgnent as a

matter of | aw. Cel otex Corp. v. Catrett, 477 U.S. 317, 322

(1986). If the moving party carries its burden under Rule
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56(c), then the party resisting the notion nmust “go beyond the
pl eadi ngs, and by her own affidavits, or by the depositions,
answers to interrogatories, and adni ssions on file, designate
specific facts showing that there is a genuine issue for
trial.” [1d. at 324 (internal citation omtted). |If the
resisting party fails to do so, then the noving party is
entitled to summary judgnent. [d. at 322.
DI SCUSSI ON

The Suprenmacy Cl ause of the Constitution, U S. Cont. art.

VI, cl. 2, is the wellspring of preenption doctrine. Chapnman

v. Lab One, Inc., 390 F.3d 620, 624 (8th Cir. 2004). The

doctrine mandates that “state | aw nust give way when it

conflicts with or frustrates federal law.” 1d. “Pre-enption
is fundamental ly a question of congressional intent, and when
Congress has made its intent known through explicit statutory

| anguage, the courts’ task is an easy one.” English v.

Ceneral Electric Co., 496 U S. 72, 78-79 (1990) (internal

citation omtted).

The FRSA protects railroad enpl oyees who report safety
concerns fromdiscrimnation and provides a nechanismfor the
resolution of clains of retaliation against enployee

whi st | ebl owers. 49 U.S.C. 8 20109(a), (c). Although the FRSA
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contains a general preenption provision, 49 U S.C. § 201062,
Congress’ intent to preenpt state common |law clains is best
evi denced by the explicit terns of 8 20109(c), which mandates
that “[a] dispute, grievance, or claimarising under this
section is subject to resolution under section 3 of the
Rai | way Labor Act (45 U.S.C. 153).”" As the Fourth Circuit

Court of Appeals concluded in Rayner v. Smrl, 873 F.2d 60, 65

(4th Cir. 1989), a decision which squarely addresses the
guestion of FRSA preenption of a state conmmon | aw claim for
wrongful discharge, “[t]his specific renedial schene
illustrates a congressional intent that the FRSA renedy for
rail road ‘whistleblowers’ be exclusive.”

Sereda attenpts to undercut the validity of the Rayner

deci sion in a nunber of ways, none of which the Court finds

2|n CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 675
(1993), the Suprene Court held that 49 U S.C. § 20106 (as then
in effect) authorized the Secretary of Transportation to issue
regul ati ons preenpting state common-|law cl aims. Because the
public policy underlying Sereda’s wongful discharge claimis
substantially subsunmed by the enpl oyee protections of 8§ 20109,
id. at 664, rather than by regulations pronmul gated by the
Secretary, the court will focus its analysis on the specific
preenptive effect of 8 20109, rather than on the general
preenptive effect of 8§ 20106. See also Cearley v. Gen. Am
Transp. Corp., 186 F.3d 887, 890 (8th Cir. 1999) (finding FRSA
preenpti on where regul ations established by the Secretary
under 8 20106 subsumed the subject matter of plaintiff’'s state
law tort claim.




persuasi ve. These include: post-Rayner Suprene Court opinions
such as English, which he contends inplicitly overruled
Rayner; federal and state decisions post-English which he
contends refuse to follow Rayner; statutes with simlar

enpl oyee whi stl ebl ower protections held not to preenpt state
common | aw clainms; |legislative history allegedly indicating
Congressional intent to avoid FRSA preenption; and the

el ection of renedies provision of 8 20109(d), which he asserts
contradi cts any suggestion of Congressional preenptive intent.
Because the question of FRSA preenption of state |aw tort
claims alleging whistleblower retaliation is apparently one of

first inmpression in our circuit, see Thomas v. Union Pacific

R R Co., 308 F.3d 891, 893-94 (8th Cir. 2002) (affirning
grant of summary judgnent in favor of enployer on former

enpl oyee’ s clai mof whistleblower retaliation in violation of
al l eged Iowa public policy, but failing to reach the issue),
the court will address Sereda’s argunents in sone detail.

FRSA preenption in light of English

In English, the Suprene Court addressed the “question of
whet her a state law tort claimis pre-enpted by 8 210 of the
Ener gy Reorgani zation Act of 1974, 42 U. S.C. 8§ 5851(a),”

Schweiss v. Chrysler Motors Corp., 922 F.2d 473, 474 (8th Cir.
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1990)3, a provision which, like 49 U S.C. § 20109(a),
prohi bits enployers fromdiscrimnating agai nst enpl oyees who
report safety violations. The Court, noting the absence in

the statute of any explicit preenptive |anguage, see English,

496 U.S. at 80 (“It is undisputed that Congress has not
explicitly pre-enpted petitioner’s state-law tort action by
inserting specific pre-enptive |anguage into any of its

enact ments governing the nuclear industry”), held that
“petitioner’s claimfor intentional infliction of enotional

di stress does not fall within the pre-enpted field of nuclear
safety . . . [n]or does it conflict with any particul ar aspect
of 8 210.” 1d. at 90. That conclusion was buttressed by the
statute’s lack of any “special features warranting pre-
enption,” such as a specific suggestion in the text or

| egislative history revealing a clear congressi onal purpose to
suppl ant state |aw causes of action. 1d. at 88. The text and

| egislative history of § 20109, however, clearly indicate a

3 Schwei ss applied the principles of English to conclude
that section 11(c) of the Occupational Safety and Heal th Act
of 1970 (“OSHA”), 29 U.S.C. 8§ 660(c), did not preenpt
plaintiff’s state law claimfor wongful discharge. Schweiss,
922 F.2d at 475. The FRSA s enpl oyee protections differ
mar kedly fromthe Energy Reorganization Act (“ERA”) and the
OSHA in both text and | egislative history, however, as
illustrated bel ow.



congressi onal preenptive intent absent fromthe Energy
Reor gani zati on Act (“ERA”) and simlar statutes protecting
whi stl ebl owers in other fields.

Text and Leqgislative History of § 20109

As noted previously above, any claimby a railroad
enpl oyee whi ch i nvokes the FRSA' s whi stl ebl ower protections is
subj ect to mandatory di spute resol ution under 8§ 20109(c). See
49 U.S.C. 8§ 20109(c) (“A dispute . . . arising under this
section is subject to resolution under section 3 of the

[ RLA]"); see also Consol. Rail Corp. v. United Transp. Union,

947 F. Supp. 168, 171 (E.D. Pa. 1996) (“Wen Congress added
t he enpl oyee safety provisions in 1980, it intended that they
were to be enforced ‘solely through the existing grievance
procedures provided for in Section 3 of the Railway Labor Act
."” (quoting H R Rep. No. 96-1025, at 8 (1980),
reprinted in 1980 U . S.C.C. A N. 3830, 3832)). The mandatory
phrasi ng of 8 20109 stands in stark contrast to the perm ssive
| anguage enployed in simlar statutes with enpl oyee protection
remedi al provisions, such as the ERA, 42 U S.C. § 5851(b)(1),
the OSHA, 29 U. S.C. § 660(c)(2), and the Commercial Motor
Vehicle Safety Act (“CMSA”’), 49 U S.C. 8§ 31105(b)(1). Under

t hose statutes, an aggrieved enployee “may” file a conpl aint
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with the Secretary of Labor if the enpl oyee believes there has
been di scrim nation based on whistleblow ng activities. Such
perm ssive | anguage inplies that a covered enpl oyee rennins
free to pursue a clai munder any avail abl e remedy, whereas the
FRSA' s | anguage directs a railroad enpl oyee who wi shes to

i nvoke the FRSA' s whistl ebl ower protections to utilize the
specific remedy provided by § 20109(c).

The conclusion that the FRSA preenpts state common | aw
remedi es protecting railroad whistleblowers is not undermn ned
by the statute’ s inclusion of an el ection of renedies
provision. See 49 U S.C. 8§ 20109(d) (“An enployee . . . may
not seek protection under both this section and anot her
provi sion of law for the sanme all egedly unlawful act of the
carrier”). The provision is addressed not to the character or
notivation of the enployer’s allegedly unlawful act, but to
the act itself. Accordingly, 8 20109(d) allows an aggrieved
rail road enpl oyee to pursue either a 8§ 20109(c) proceedi ng
al l eging wongful discharge for reporting an enployer’s safety
violations or a claimalleging wongful discharge for sone
ot her reason - disability discrimnation, for exanple -
protect ed under another provision, but not both, as both would

be predicated on the sane allegedly unlawful discharge. |If,
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however, the railroad enployee elects to proceed on the theory
that the discrimnatory act was in retaliation for
whi st | ebl owi ng, the procedure of 8 20109(c) nust be utilized.

See al so Rayner, 873 F.2d at 66 n.1. (exam ning the

| egislative history and finding that 8§ 441(d), the prior

equi val ent of 8 20109(d), addressed only “federal statutes and
regul ati ons, not the common |aw renedies of the fifty states,”
and was “therefore not a general election of renedies
provision.”).

The FRSA's |l egislative history unm stakably supports the
conclusion that Congress intended 8 20109(c) to serve as the
excl usive neans for enforcing whistleblower retaliation clains
advanced by railroad enpl oyees. A report of the House
Committee on Interstate and Foreign Comrerce concerning the
1980 anendnents to the FRSA that first granted whistl ebl ower
protection to railroad enployees states, in pertinent part:

The Committee has been informed of nany
conpl aints over the years of harassnent in
si tuations wher e a wor ker notifies

authorities of wviolations, testifies in
saf ety proceedings or institutes an action

against a railroad. According to these
conpl aints, harassnent includes, but is not
l[imted to, firing, ver bal abuse,

di sproportionate dangerous assignnents, and
constant and unrel enting supervision. Such
retaliatory actions by enployers are not to
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be tolerated in the work place. Section 10
of the bill provides protection for the rail
wor ker under these circunstances. The
legislation would forbid discrimnation
agai nst an enpl oyee for, anmong ot her things,
reporting such violations.
The protections provided for in the
par agraph above would be enforced solely
t hrough the existing grievance procedures
provided for in section 3 of the Railway
Labor Act, including the adjustnent board,
its divisions, and the ‘public |aw boards’.
H R Rep. No. 96-1025, at 8 (1980), reprinted in 1980
U.S.C.C A N 3830, 3832 (enphasi s added).

The | egi sl ative history acconpanying | ater amendnents to
the FRSA indicates Congress’'s intent to preserve the
preenptive force of 8§ 20109(c). In 1988, Congress anmended the
FRSA enpl oyee protections via the Rail Safety I nprovenment Act
(“RSIA”). Rail Safety Inprovenment Act of 1988, Pub. L. No.
100-342, 8 5, 102 Stat. 624 (1988). The anmendnent provided
for the “expediting of any proceeding with respect to a
di spute, grievance or claimfor inproper discharge or
discrimnation . . . which arises froman enployee’'s filing of
a conplaint, institution of a proceeding, or testifying
regardi ng the enforcement of the railroad safety laws.” S.
Rep. No. 100-153, at 12 (1988), reprinted in 1988 U S.C.C. A N.
695, 706. Once again, Congress stated its intent that “[a]ny
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such di spute shall be resolved by the Adjustnment Board or any
ot her Board of Adjustnent created under section 3 of the
Rai | way Labor Act . . . .” [|d.

On June 28, 1990, a little nore than three weeks after
the English ruling, the Senate Comm ttee on Labor and Human
Resour ces recommended passage of the Enployee Health and
Saf ety Whistl ebl ower Protection Act. See S. Rep. No. 101-349,
1990 W 258967 (acconmpanying S. 436). The Act woul d have
provided a private right of action in federal court for
enpl oyees in fields with no existing whistleblower protection
legislation. 1d. The Committee, relying on English, took the
view that “[e]xisting federal whistleblower protection
statutes do not supersede the rights and renedi es avail abl e
under state statutes and common law.” |1d. The mnority
opposing the bill, however, thought the proposed |egislation
“woul d engender a proliferation of duplicative state and
federal lawsuits by failing to preenpt state laws.” It is
uncertain whether the whole Congress agreed with the Senate
Committee’ s sweeping view of the absence of preenptive force
accorded federal whistleblower protection statutes, however,
as the bill was never enacted. S. 436, 101st Cong., 1st Sess.

(1989) .
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Congress |l ater anmended the FRSA in 1994 as part of a
revision and codification of Title 49 of the United States
Code, and declared “this bill mkes no substantive change in
the law.” S. Rep. No. 103-265, at 5 (1994), 1994 W 261999.
The | ack of any substantive changes in the 1994 anendnent, or,
for that matter, any clarification concerning the preenptive
effect of 8 20109(c) is notable, comng as it did after the
deci sions in Rayner and English. Congress was surely aware of
the Fourth Circuit’s decision, yet it evidently saw no need to
amend the FRSA to address what Sereda contends was a m staken
statutory analysis, or to provide a neasure of clarity in
i ght of English, which he contends inplicitly overruled
Rayner. The lack of action is all the nore curious when one
considers that Congress found it necessary to insert a
nonpreenption provision into 42 U . S.C. § 5851 despite the
Suprene Court’s refusal to grant 8 5851 preenptive effect in

English. See Energy Policy Act of 1992, Pub. L. No. 102-486,

§ 2902(e), 106 Stat. 2776 (1992); H. R Conf. Rep. No. 102-108,
at 364 (1992), 1992 U S.C.C. A N 2472 (inserting subsection
(h), entitled “Nonpreenption”). In any event, the FRSA s text
and the | egislative history acconpanying its enacted

anmendnments, both before and after English, denonstrate
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Congress’s intent that 8§ 20109(c) serve as a railroad
enpl oyee’ s excl usive remedy agai nst whi stl ebl ower
di scri m nati on.

Conti nued Judicial Reliance on Ravyner

Sereda cites a nunber of post-English cases which he
contends have refused to follow Rayner, including two District

Court decisions out of the Fourth Circuit, Kelly v. Norfolk &

S. Ry. Co., 80 F. Supp. 2d 587 (S.D.WVa. 1999), and Bailey v.

Norfolk & W Ry. Co., 842 F. Supp. 218 (S.D.WVa. 1994), an

[Ilinois District Court decision, Mason v. Norfolk S. Co.,

1997 W 733901, 157 L.R R M (BNA) 2511 (N.D. IIl. 1997), and

a decision by a Florida Court of Appeals, Roland v. Florida E.

Coast Ry., LLC 873 So. 2d 1271 (Fla. 3d. DCA 2004). He

further cites Eighth Circuit decisions such as Schwei ss and

lowa, Chi. & E. R R v. Wash. County, 384 F.3d 557 (8th Cir.

2004) as support for a finding of FRSA nonpreenption.
Sereda’s readi ng of these cases is well wi de of the mark, as
none even renotely cast doubt upon Rayner, while sone
expressly adopt its concl usion.

In Kelly, for instance, the court clearly recogni zed the

continued vitality of Rayner. See Kelly, 80 F. Supp. 2d at

590 n.3 (“If the Court finds that 8 20109 does in fact provide
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Kelly a renedy, the Court has no doubt that Kelly's clains for
intentional infliction of enmotional distress would be

preenpted. See Rayner, 873 F.2d at 64-66."). Roland, upon

whi ch Sereda’ s brief in opposition to summry judgnent places

much reliance, was not only vacated, see Florida E. Coast Ry.,

LLC v. Rol and, 886 So. 2d 226 (Fla. 2004) (“earlier decision

vacated”), but states, “The Rayner court is correct that the
el ection of renmedies provision prohibits a railroad enpl oyee
fromelecting a state common-| aw renedy, such as a state
wrongful discharge claim” Roland, 873 So. 2d at 1274 n. 4.
In short, the authorities Sereda presents are entirely
unpersuasive on the issue of FRSA preenption of his state
wrongf ul di scharge claim
CONCLUSI ON

Sereda presents anple evidence in support of his claim
and his allegations, if true, are troubling. His renedy,
however, is in a proceedi ng under section 3 of the RLA
Because the Court concludes that Congress intended § 20109(c)
to serve as the exclusive neans by which railroad enpl oyees
could obtain relief fromdiscrimnation based on their
reporting of enployer safety violations, BNSF' s notion for

sunmary judgnment is GRANTED. Sereda’ s notion for
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certification is DI SM SSED as noot.

Dated this 17th day of March, 2005.
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